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LOKEN, Gircuit Judge.

Les Hadley filed this civil rights action under 42 U S.C. 8§
1983 alleging that his former enployer, North Arkansas Comunity
Techni cal College ("NACTC'), violated his due process rights by
summarily term nating himas a vocational instructor. NACTC noved
for summary judgnent, claimng that it is an arm of the State
entitled to Eleventh Amendnment immunity from this federal court
damage acti on. The district court' denied the notion, and we
remanded for further consideration in |light of Sherman v. Curators
of Univ. of Mb., 16 F.3d 860 (8th Cr. 1994), and G eenwood V.
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Ross, 778 F.2d 448 (8th G r. 1985). The court then concluded in a
t horough opinion that NACTC is entitled to Eleventh Anmendnent
immunity and di sm ssed Hadl ey's claim Hadl ey appeals. W affirm

The El eventh Anmendnent imuni zes an unconsenting State from
damage actions brought in federal court, except when Congress has
abrogated that inmmunity for a particular federal cause of action.
See generally Edel man v. Jordan, 415 U.S. 651 (1974). Section 1983
does not override Eleventh Amendment inmunity. See WII .
M chigan Dept. of State Police, 491 U.S. 58, 63 (1989), construing
Quern v. Jordan, 440 U.S. 332 (1979). Therefore, if NACTC is
entitled to the State of Arkansas's El eventh Anendnment immunity,

the district court properly dismssed Hadley's cl aim

A state agency or official my invoke the State's Eleventh
Amendnent imunity if imunity will "protect the state treasury
fromliability that woul d have had essentially the sanme practica
consequences as a judgnment against the State itself."” Pennhurst
State Sch. & Hosp. v. Halderman, 465 U. S. 89, 123 n.34 (1984),
quoting Lake Country Estates, Inc. v. Tahoe Reg. Pl anning Agency,
440 U.S. 391, 401 (1979); see Ford Mditor Co. v. Departnent of
Treasury, 323 U. S. 459, 463-64 (1945). On the other hand, El eventh
Amendnent  imunity does not extend to independent political

subdi visions created by the State, such as counties and cities.
See Lincoln County v. Luning, 133 U S. 529 (1890). The issue is
whet her NACTC "is to be treated as an armof the State . . . or is
instead to be treated as a nuni ci pal corporation or other political
subdi vi sion to which the El eventh Arendnent does not extend." M.
Healthy City Bd. of Educ. v. Doyle, 429 U S. 274, 280 (1977)
(holding that OGChio local school districts are like political

subdi vi sions and therefore not imune). State universities and



col | eges al nost al ways enjoy El eventh Anendment inmmunity.? On the
ot her hand, comunity and technical coll eges often have deep roots
inalocal comunity. Wen those roots include |ocal political and
financial involvenent, the resulting Eleventh Anendnent imunity
questions tend to be difficult and very fact specific.?

El eventh Anendnent inmmunity reflects respect for state
sovereignty and a desire to protect the state treasury. A narrow
majority of the Suprenme Court recently held that exposure of the
state treasury is a nore inportant factor than whether the State
controls the entity in question. Hess v. Port Auth. Trans-Hudson
Corp., 115 S. C. 394 (1994). W see nothing inconsistent with the
maj ority's reasoning in Hess and t he approach we have devel oped for
deci ding whether a particular institution of higher learning is
entitled to Eleventh Amendnment imunity. In addition, Hess
i nvol ved a bi-State conpact entity, and the majority cautioned that
“"there is good reason not to amal gamate Conpact C ause entities
wi th agencies of 'one of the United States' for El eventh Anendnent
purposes.” 1d. at 402. Therefore, we adhere to the test that we

’For cases involving Eighth CGrcuit institutions, see Dover
El evator Co. v. Arkansas State Univ., 64 F. 3d 442, 446-47 (8th Cr
1995); Richnond v. Board of Regents of Univ. of Mnn., 957 F.2d
595, 599 (8th Cir. 1992); Sherman v. Curators of Univ. of M., 871
F. Supp. 344, 345 (WD. Mo. 1994); Van Pilsumyv. lowa State Univ.
of Science and Tech., 863 F. Supp. 935, 937 (S.D. lowa 1994)
Assaad-Faltas v. University of Ark. for Medical Sciences, 708 F.
Supp. 1026, 1030 (E.D. Ark. 1989), aff'd, 902 F.2d 1572 (8th Gr.),
cert. denied, 498 U S. 905 (1990). A fact specific exception to
the general rule is Kovats v. Rutgers, the State Univ., 822 F.2d
1303, 1307 (3d Cir. 1987).

’See, e.qg., Mtchell v. Los Angeles Conmmunity College Dist.,
861 F.2d 198, 201-202 (9th Cir. 1988), cert. denied, 490 U. S. 1081
(1989); Goss v. San Jacinto Junior College, 588 F.2d 96, 98-99 (5th
Cir.), nodified on other grounds, 595 F.2d 1119 (5th Gr. 1979);
Korgich v. Regents of New Mexico Sch. of Mnes, 582 F.2d 549, 551
(10th CGr. 1978); Durrani v. Valdosta Technical Inst., 810 F. Supp.
301, 305 (MD. Ga. 1992), aff'd, 3 F.3d 443 (11th Cr. 1993); Moche
v. Cty Univ. of New York, 781 F. Supp. 160, 165-66 (E.D.N.Y.
1992), aff'd, 999 F.2d 538 (2nd Cir. 1993); Thornquest v. King, 626
F. Supp. 486, 488-89 (MD. Fla. 1985).
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instructed the district court to apply on remand, which requires
t hat we

exam ne the particular entity in question and its powers
and characteristics as created by state awto detern ne
whether the suit isinreality a suit against the state.
Courts typically | ook at the degree of | ocal autonony and
control and nost inportantly whether the funds to pay any
award will be derived fromthe state treasury.

G eenwood v. Ross, 778 F.2d 448, 453 (8th G r. 1985), quoting Laje
v. RE. Thomason Gen. Hosp., 665 F.2d 724, 727 (5th Cr. 1982)
(citations omtted in original).

Li ke the district court, we begin by exam ning "the nature of
the entity created by state law." M. Healthy, 429 U S. at 280;
see Seibert v. University of Ckl. Health Sciences Cr., 867 F.2d
591, 594-95 (10th Cir. 1989). Amendnment 52 to the Arkansas
Constitution authorizes the General Assenbly to establish community
college districts. The Ceneral Assenbly has authorized the State
Board of Hi gher Education to fornmulate criteria for establishing
community colleges, and to certify proposed conmunity college
districts. See Ark. Code Ann. 88 6-61-505 to -510. A district is
created if a majority of the voters in the proposed district vote
in favor of establishing the conmunity college. 8§ 6-61-513. Under
a 1991 statute, technical colleges nmay "becone part of the Arkansas
technical and community coll ege system under the coordination of
the State Board of Higher Education.” 8 6-53-301(a) (Supp. 1993).
That |aw pronpted the 1992 nerger of North Arkansas Conmunity
Col | ege and Twi n Lakes Technical College into NACTC.

By statute, the State nmust provide community col |l eges "[f]unds
for the general operation of an adequate conprehensi ve educati onal
program" Ark. Code Ann. 8§ 6-61-601(a). To this end:
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The ampbunt of state revenues to be recommended for
t he general operation of each community col |l ege shall be
the difference between the recommended budget and the
total of inconme for general operation, including student

fees and any other inconme except |ocal taxes. The
recommended budget for general operation shall be
sufficient to provide an adequate conprehensive
educational program . . . as determned by the [State

Board of Hi gher Education].

§ 6-61-601(c)(2). For purposes of state appropriation and
expenditure procedures, the term "State agency" includes "state-
supported institutions of higher learning . . . functioning under

appropriation nade by the General Assenbly." § 19-4-801(1)(A).
For the 1993-94 fiscal year, 58.2% of NACTC s total budget was
provided by state funds appropriated by the General Assenbly.
Mor eover, the state treasury is structured to i nclude an NACTC Fund
that is dedicated to the "mai ntenance, operation, and i nprovenent"”
of NACTC. 8§ 19-5-303(m (Supp. 1993).

To this point, it seens clear that NACTCis, both financially
and institutionally, an armof the State, and that any damage award
to Hadl ey woul d inevitably be paid fromthe state treasury. Those
are the factors that led us to conclude in Dover Elevator, 64 F.3d
at 446-47, that Arkansas State University is entitled to Eleventh
Amendnent i nmuni ty. But Arkansas conmunity colleges also have
elenents of local funding and control that require further
anal ysi s.

The Arkansas Constitution permts community colleges to be
partially funded at the | ocal |evel

The General Assenbly shall prescribe the nethod of
financing such comunity college and technical
institutes, and may aut horize the levy of a tax upon the
taxabl e property in such districts for the acquisition,
constructi on, reconstruction, repair, expansi on

operation, and mai ntenance of facilities therefor.



Amendnent 52, 8 1. The General Assenbly has made | ocal financial
partici pati on nandatory:

(a) Each comunity college district shall be
responsi ble for all capital outlay expenses®. . . except
that the state may share the responsibility for capital
outl ay expenses for any comrunity college which has an
enroll ment of at |east one thousand (1,000) full-tinme
equi val ent students .

(b) Capital outlay expenses shall be paid from
gifts, grants, profits from auxiliary enterprises,
tuition, fees, local mllages, and other |ocal funds and
may be paid from state funds appropriated for such
pur poses.

§ 6-61-603 (Supp. 1993). Therefore, when the voters of Boone
County, Arkansas, voted in 1973 to establish NACTC s community
college district, they authorized the levy of a tax not to exceed
five mlls on taxable property in the district "for the purchase of
land and for the construction and furnishing of buildings and
facilities for such college." That authority was extended
indefinitely in a special election in 1977. However, while | ocal
tax revenues have financed NACTC buil di ngs and i nprovenents, those
funds are subject to npbst state accounting and budgetary
procedures, § 19-4-803(b)(2); NACTC is a "State agency" for
purposes of the Arkansas State Building Services Act, 8§ 22-3-
102(5); and the canpus is State owned.

In fiscal 1993-1994, NACTC received $317,366 in |ocal tax
revenues, sone three percent of its total budget. Those funds were
dedi cated to new acquisitions or the issuance of bonds to finance
new acquisitions. See 8 19-4-803(b)(2) (college nust use funds
froma mllage levy "for the purposes stated on the ballot at the
time of the election authorizing the mllage"); Ark. Const. Art.
16, 8 11 ("no noneys arising froma tax levied for one purpose

“Essentially, expenditures for land, buildings, and furniture
and equi pnent. See 8§ 6-61-501(2).
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shall be used for any other purpose"). Al t hough the GCeneral
Assenbly has authorized community college districts to levy for
general college operations "[i]n the event the |ocal board of a
community college wishes to spend larger suns of noney than the
state funds provided for general operation,” 8 6-61-602(a), NACTC
has never received any funds for general operations fromlocal tax
levies. In fiscal 1993-1994, NACTC s operating expense® revenues
were 75.1% state appropriated funds, 22.1% tuition paynents, and
2.8% federal grants and private donations.

I n these circunstances, we conclude that Hadley's claim"is in
reality a suit against the state,” Sherman, 16 F.3d at 863,
because "the funds to pay any award will be derived fromthe state
treasury,"” Dover Elevator, 64 F.3d at 446. Hadley argues that he
seeks damages of |ess than $250,000 and therefore any award coul d
be paid from other sources, such as future local tax increases,
tuition, federal grants, or other discretionary funds. However,
while there is dictumin Sherman suggesting it is rel evant "whet her
a j udgnent agai nst the University can be paid fromnon-state funds
under the University's discretionary control,” 16 F.3d at 865
(enmphasi s added), traditional Eleventh Amendnent cases did not
require a specul ative anal ysis of whether a college |argely funded
by the State m ght be able to pay a judgnment in the first instance
from other revenue sources, and G eenwod and Sherman were not
departures from prior Eleventh Amendnent jurisprudence. See
Treleven v. University of Mnnesota, No. 95-2019, 1996 W. 11102, at
*2 (8th Cir. Jan. 12, 1996). M. Healthy directs us to exam ne
"the nature of the entity,"” 429 U S. at 280, not the nature of the
relief the plaintiff seeks.

> "(Qperating expenses" include "funds devoted to or required

for the regular or ordinary expense of the college, including
adm ni strative, maintenance, and salary expenses, but excluding
capi tal outl ay expenses, student activity expenses, and expense for
intercollegiate athletics.”™ 8 6-61-501(3) (Supp. 1993); see also
8§ 6-53-103(9) (Supp. 1993).
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Arkansas calls NACTC a state agency® and has made its daily
operations financially dependent upon the state treasury. The
district's never-exercised authority to supplenment NACTC s
operating budget with limted |ocal tax revenues’ does not change
the fact that the State has created an institution of higher
| earning "that is dependent upon and functionally integrated with
the state treasury.” Kashani v. Purdue Univ., 813 F.2d 843, 846
(7th Cr.), cert. denied, 484 U S. 846 (1987). The rel evant
funding inquiry cannot be whether NACTC enjoys sone non-state

funding, such as user fees (tuition), because then nost state
departnments and agencies, and all state universities, would be
deni ed El eventh Amendnent immunity.® Here, even if NACTC coul d
initially satisfy ajudgnent fromother operating revenues, such as
tuition paynents or federal grants, the judgnent would produce a
hi gher operating budget shortfall that nust, by state l|aw, be
satisfied by an appropriation from the state treasury. Thus,
Hadl ey’ s action "is in essence one for the recovery of noney from
the state.” Ford Motor, 323 U S. at 463-64.

®Ar kansas has al so characterized NACTC as a "state agency" in
ot her governnental contexts. For exanple, the Departnment of
Fi nance and Admi nistration determ ned that community col |l eges are
state agencies for purposes of exenpting them from taxation, and
the Attorney Ceneral determ ned that they are state agencies that
qualify for grants fromthe Natural and Cultural Resources G ants
and Trust Fund.

‘The total local tax that may be levied for community coll ege
purposes is ten mlls. 8§ 6-61-503(a).

8Accord Lewis v. Mdwestern State Univ., 837 F.2d 197, 199
(5th Cr.), cert. denied, 488 U S. 849 (1988); Van Pilsum 863 F
Supp. at 937-38. Conversely, the inquiry cannot end with the fact
that the State appropriates funds for a coormunity col | ege, because
t hen nost | ocal school districts would al so be El eventh Anmendnent
i mMmune. See M. Healthy, 429 U S. at 280.
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Moving fromthe critical subject of state funding to the | ess
i mportant question of state control, we agree with the district
court that there is substantial, but far fromtotal, state contro
over NACTC. The State Board of Hi gher Education is conprised of
thirteen nenbers appointed by the governor and confirmed by the
Senate. 8 6-61-201(a)(1l) (Supp. 1993). The State Board acting as
the State Community Col |l ege Board has broad powers and duties to
guide and regulate community colleges. Ark. Code Ann. 88 6-61-
501(5) (Supp. 1993), 6-61-505. The Coll ege Panel of the State
Board participates actively and widely in NACTC s day-to-day
oper at i on. For exanple, the College Panel establishes nm ninmm
qualifications for the college president, 8 6-53-203(3) (Supp.
1993); evaluates NACTC budget requests, 88 6-53-203(4) (Supp.
1993), 6-61-601; devel ops budget forns and determi nes that state
funds are properly spent, 88 6-53-203(5),(6) (Supp. 1993), 6-61-
209; determnes mninum tuition and fee levels, 88 6-53-203(7)
( Supp. 1993), 6-53-208 (Supp. 1993), 6-61-215; reconmends
est abl i shi ng, expandi ng, or abolishing institutions, 8 6-53-203(9)
(Supp. 1993); and reviews curriculum proposals and changes, 88 6-
53-203(d) (Supp. 1993), 6-61-214 (Supp. 1993). The State Board
al so approved the nmerger of North Arkansas Conmunity Coll ege and
Twi n Lakes Techni cal Coll ege into NACTC, the coll ege's nane change,
and the its degree prograns and cour ses.

However, the General Assenbly has also granted substantia
control over NACTC s daily affairs to locally-elected officials.
NACTC has a Local Board of nine qualified electors of the community
college district who are elected on a nonpartisan basis for six-
year ternms. 8 6-61-520 (Supp. 1993). The Local Board, with the
advice of the State Board, has broad power to select college
of ficers; develop NACTC s education program appoint a college
presi dent and fix the president’'s conpensation and terns of office;
appoi nt nmenbers of the administrative and teaching staffs and fix
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their conpensation and terns of enploynment; enter into contracts;
accept grants and contributions; acquire, own, |ease, use, and
operate property; and exercise the right of em nent domain. 8§ 6-
61-521. Thus, as the district court noted, NACTC with its Local
Board is significantly nore autononous than Arkansas state-w de
universities. On the other hand, when it conmes to finances -- the
essence of the Eleventh Anendnent inquiry -- the State Board's
ultimate authority is ensured by its power to withhold state
funding if NACTC fails to conply with "prescribed standards of
adm nistration or instruction.”™ 8 6-53-105 (Supp. 1993).

Read t oget her, the provisions delimting the responsibility of
the State and Local Boards reveal a community coll ege systemthat
blends state and local interests and authorities. The | ocal
control is of course relevant but falls short, in our view of
maki ng NACTC the Eleventh Anendnent equivalent of a political
subdi vi si on. In the final analysis, while Eleventh Amendnent
immunity is a question of federal law, the structuring of state
government is the province of the States. Not hi ng precludes a
State fromdelivering regional or even | ocal governnental services
through an armof the State, frompermtting voters in an affected
locale to help staff a state agency, or from providing highly
structured local input to state agency decisionnaking.® Here,
Arkansas calls NACTC a state agency, allows for substantial |ocal
autonony but provides ultimate state control, and -- nost
inmportantly -- funds the agency's general operations primarily from
the state treasury. W agree with the district court that NACTCis
entitled to El eventh Amendnment i nmunity.

For exanple, nost local school districts do not enjoy
El eventh Anendnent inmmunity because they are dependent on | ocal
taxes and controlled by |ocal governmental entities, like cities
and counti es. However, California has chosen to structure its
public education entities so that all have Eleventh Amendnent
imunity. See Belanger v. Madera Unified Sch. Dist., 963 F. 2d 248,
251-52 (9th Cr. 1992), cert. denied, 113 S. C. 1280 (1993).
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The judgnent of the district court is affirned.
LAY, Circuit Judge, dissenting.

Today's decision anplifies the disarray of approaches applied
by lower courts when confronted with the defense of Eleventh
Amendnment immunity by state-created entities. Little would be
served by setting forth the diverse reasoning of this Court or
other courts. These cases are already of historical record.® M
di sagreenent with the majority opinion is that it is not faithful
to Supreme Court precedent or to this Court's rulings covering the
sanme i ssue.

Local Contr ol

On June 5, 1995, we renmanded this case to make a conplete

record as to "'local autonony and control and nost inportantly,
whet her the funds to pay any award will be derived fromthe state
treasury.'" Hadley v. North Arkansas Community Techni cal Coll ege,

No. 94-3703, 1995 W 329591, at *1 (8th Gr. June 5, 1995) (per
curianm) (quoting G eenwod v. Ross, 778 F.2d 448, 453 (8th Cr.
1985) (quoting Laje v. R E. Thomason Gen. Hosp., 665 F.2d 724, 727
(5th Gir. 1982)); see Shernman v. Curators of Univ. of Mb., 16 F.3d
860, 863 (8th Cr. 1994)). Subsequent to our remand, the Suprene
Court issued its ruling in Hess v. Port. Auth. Trans-Hudson Corp.,
115 S. . 394 (1994). As the Court therein observed, the issue of
ultimate control cannot be the determining factor in Eleventh
Amendnent cases, "for the State nmay destroy or reshape any unit it
creates.” 115 S. C. at 404. The mgjority concedes that NACTC
possesses a high | evel of | ocal autonony, but erroneously discounts

'See Note, Cothing State Governmental Entities with Sovereign
lmunity: Disarray in the Eleventh Anendnent Armof-the State
Doctrine, 92 Colum L. Rev. 1243, 1291-96 (1992) (collecting
cases).
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this factor because the state legislature calls NACTC a "state
agency" and "provides ultimate state control.” Mj. Op. at 10.

| read the record nuch differently. In ny judgnent, the
record reveal s that NACTC resenbl es a | ocal school district, albeit
subject to state guidance, whose Local Board possesses broad
authority to direct the college educational program and apply the
coll ege's resources to that end. The Local Board has broad power
over the direction of NACTC s educational program Specifically,
the Local Board is enpowered, inter alia, to: (1) select its
officers; (2) develop, with the advice of the State Board, the
educational program (3) appoint, with the advice of the State
Board, a president and fix the conpensation and terns of office of
t he president who shall be the executive officer of the college's
Local Board; (4) appoint, upon nom nati on of the president, nmenbers
of the admnistrative and teaching staffs and fix their
conpensation and terns of enpl oynent; (5) enter into contracts; (6)
accept grants or contributions of noney to be used for any of its
purposes; (7) acquire, own, |ease, use, operate and dispose of
property; (8) exercise the right of em nent domain; (9) make rul es
and regulations to govern the college's admnistration and
operation; and (10) exercise all other necessary powers to operate
the college. Ark. Code Ann. 8§ 6-61-521 (1987).

Thus, viewed in light of the authority of the Local Board, the
State Board's role is nore appropriately characterized as that of
an advisor, rather than that of a regulator. As the district court
acknow edged, for exanple, NACTC is significantly nore autononous
t han Arkansas's universities. Dist. C. Op. at 19. NACTC has the
power to tax, to acquire, use, and own property in the college's
name, and to govern itself |ocally.

Stated differently, | find nerit in Hadley's contentions that
the State Board's supervision of NACTCis not appreciably different
fromthat it exercises over |ocal school boards. Al t hough the
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stat e approves NACTC deci sions with respect to educational policy,
many if not nost of themare initiated at the |ocal level. For
exanple, while the consolidation of North Arkansas Comrunity
Coll ege and Twin Lakes Technical College was subject to state
approval, NACTC s Local Board, and not the General Assenbly or the
State Board, initiated that decision. The sane is true of the
coll ege's curricular decisions. Thus, although state | aw governs
several admnistrative aspects of the <college' s operations,
substantive judgnments concerning NACTC s educational policy are
made locally. In sum a thorough anal ysis of NACTC s | ocal control
supports the conclusion that NACTC may not invoke the Eleventh
Amendnent ' s protection.

NACTC s Financial Relationship with the State of Arkansas

The Suprene Court observed in Hess, however, that contro
cannot be dispositive since it does not "hone in on the inpetus for
the El eventh Anmendnent: the prevention of federal court judgnments
that nmust be paid out of a state's treasury.” 115 S. C. at 404.
Rather, the "core concern”™ in Eleventh Amendnent analysis is
whet her a judgnment agai nst NACTC nust be satisfied fromthe state
treasury. |d. at 406

The neans by which NACTC acquires funding is established by
Arkansas constitutional and statutory law. Amendnent Fifty-two to
the Arkansas Constitution enpowers the General Assenbly to
establish districts to furnish community college instruction and
techni cal training.? Ark. Const. anmend. 52. Specifically,

’Arkansas statutory |aw thus defines conmunity coll ege:

an educati onal institution established or to be
establ i shed by one (1) or nore counties or cities of this
state offering a conprehensive programdesi gned to serve
t he postsecondary educational needs of its district and
the state including specifically, but without limtation,
occupational progranms of varying types and |evels of
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Amendnent Fifty-two provides that "[t]he Ceneral Assenbly shal
prescribe the nethod of financing such conmmunity college and
technical institutes, and may authorize the | evy of a tax upon the
taxable property in such districts for the acquisition,
construction, reconstruction, repair, expansion, operation, and
mai nt enance of facilities therefor.” 1d., 8 1. The Anendnent al so
provi des, however, that no such district shall be created and no
tax levied without the approval of a majority of the qualified
voters in the proposed district. 1d., 8 2. Thus, the creation of
a comunity college district is a joint venture between the state
of Arkansas and the | ocal comunity.

The Arkansas General Assenbly has fulfilled its constitutional
mandate by legislating that "[f]unds for the general operation of
an adequat e conprehensi ve educati onal programshall be provi ded by
the state.” Ark. Code Ann. 8 6-61-601(a) (1987). In the event the
college wishes to spend larger suns of noney, it may raise
addi ti onal "general operation” nonies by levying mllage. 8 6-61-
602(a) . Local mllage is subject to approval by the |1ocal
el ectorate, 8 6-61-601(b), is limted to ten mlls on the taxable
real and personal property in the district, 8§ 6-61-517(b), and is
a continuing levy to be collected by county authorities in the
manner provided by law, § 6-61-517.

NACTC has far greater discretion in its managenent of nonies
recei ved fromnonstate sources. Bequests, gifts, and donations are
exenpted from state accounting and budgetary procedures, § 19-4-
803, as are nonies received from mllage levied by the [ ocal
district, 8 19-4-803(b)(1-2). NACTC may not use m || age revenues,

difficulty, the first two (2) years of a baccal aureate
degree, community service of ferings, and student gui dance
and counsel i ng services .

Ark. Code Ann. 8§ 6-61-501(1) (Supp. 1993).
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however, for purposes other than those stated on the ballot. Dist.
Q. Op. at 20-21.°

As | read the ngjority opinion, it adopts an "inpact" rule,
whi ch apparently reasons that, since the school's general
operations are funded prinmarily by the state, any judgnment paid by
NACTC "woul d produce a hi gher operating budget shortfall that nust,
by state law, be satisfied by an appropriation from the state
treasury."* Mij. Op. at 8.

| respectfully must disagree with this reasoning. On the
record presented here, it is clear that NACTC has independent
di scretionary power to raise funds for educational purposes and

5NACTC has subnitted the issue of funding to the Iocal
el ectorate on two occasions. |In 1973, area voters passed a ball ot
("the 1973 ballot") authorizing the creation of the community
college district and the levy of a tax on the assessed val ue of
t axabl e property therein. The 1973 ball ot authorized a tax not to
exceed five mlls on the dollar "for the issuance of bonds to
provide all or part of the funds for the purchase of |and and for
the construction and furnishing of buildings and facilities for
such college.” Dist. . Op. at 11 (quoting the 1973 ballot). In
1977, area voters passed a second ballot ("the 1977 ballot") which
ext ended t he bonding authority of the district and reauthorized t he
t ax. By its terns, the 1977 ballot authorized the issuance of
bonds "for the purpose of liquidating the District's presently
out st andi ng bonded i ndebt edness (incurred to finance construction
and furnishing of buildings and facilities for the Coll ege) and t he
pur pose of providing all or part of the funds for the construction
and furnishing of additional buildings and facilities for the
college." 1d. (quoting the 1977 ballot).

“The majority's reliance upon Dover Elevator Co. v. Arkansas
State University, 64 F.3d 442 (8th Gr. 1995), is msplaced. In
Dover, the University had no discretionary power independently to
rai se revenue, as NACTC has. The record in Dover reveal ed that
Arkansas State University could not "'spend one penny wthout
appropriation to do so from the general assenbly.'"™ 1d. at 447
(quoting wundisputed testinmony in the record); see also id.
("because any award agai nst ASU nust be appropriated by the state
assenbly from noney under state control, . . . the district court
did not err in finding that ASU shares in the state's Eleventh
Amendrent i mmunity" (enphasis added)).
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paynent of noney judgnents. As the Court in Hess stated: "If the
expenditures of the enterprise exceed receipts, is the State in
fact obligated to bear and pay the resulting indebtedness of the
enterprise? \Wien the answer is 'no' --both legally and practically-
-then the Eleventh Anmendnent's core concern is not inplicated.”
115 S. C. at 406.

The record in this case reveals that the state is not
required, legally or practically, to indemify NACTC for debts
incurred as a result of locally generated bond revenues. Arkansas
| aw states quite the opposite: "The bonds shall be revenue bonds
secured solely by the revenues pledged thereto, and in no event
shal |l they be considered a debt for which the faith and credit of
the State of Arkansas or any of its revenues are pledged." Ark.
Code Ann. 8 6-61-1009 (Mchie Supp. 1993). Thus, it is clear the
El event h Amendnent' s domi nant concern is not inplicated.

Mor eover, although the district court found that [ocal tax
funds anobunt to an insignificant percentage of NACTC s overal
budget, Hadley is correct in asserting that NACTC m ght authori ze
an additional levy of uptoten mlls, ear-marking it for provision
of general operating funds. Dist. . Op. at 11-12. Thus, it is
not the case that an award of backpay or nom nal danages, assum ng
Hadley were to prevail, "would necessarily inplicate the state
fisc." Sherman, 16 F.3d at 864. | find this factor significant.
The power to levy taxes is not, as NACTC suggests, nerely
incidental, but rather suggests the college is not exclusively
dependent upon the state.

Al ternatively, Hadl ey suggests that NACTC has ot her sources of
di scretionary funding, such as tuition, federal grants, private
donations, and "other"” nonies, from which a judgnment against him

coul d be paid. NACTC correctly replies that, |ike funds froml ocal
mllage, these funds may only be used for specific, limted
pur poses. Tuition nonies, for exanple, are dedicated to the
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paynent of "educational" expenses. Dist. C. Op. at 12. But the
fact that these nonies are dedicated solely to "educational”
expenses does not necessitate the conclusion that an award of back-
pay to an instructor is not such an expense. Hadl ey suggests

quite persuasively, that the paynent of an instructor's salary
constitutes "the qui ntessenti al educati onal expense," Supp. Br. for
Appel | ee at 10, and asserts that the reduction of these expenses to

the form of a judgnent does not render them non-educational, id.
| agree. Although the district court concluded otherwise, | find
no expressed rationale supporting that concl usion. The noni es

involved here, if damges were to be awarded, constitute back
salary for an instructor. These are clearly educational expenses.
Al t hough NACTC receives the majority of its funding fromthe state,
a judgnent in Hadl ey's favor need not inplicate the state treasury.
The college may levy additional mllage or apply tuition nonies
desi gnated "educational” to satisfy the award.

In addition, the majority opinion is not faithful to the
unani nous Court's rationale in M. Healthy Cty Bd. of Educ. V.
Doyl e, 429 U S. 274 (1977). In M. Healthy, the Supreme Court
passed on the Eleventh Anendnent defense proffered by a |oca
school board in the State of Ghio. In holding that the board was
akin to a political subdivision to which the Eleventh Amendnent
does not extend, the Court stated:

[ The board] is subject to sone guidance fromthe State
Board of Education, and receives a significant anmount of

nmoney from the State. But |ocal school boards have
extensive powers to i ssue bonds, and to | evy taxes within
certain restrictions of state |aw On bal ance, the

record before us indicates that a |l ocal school board such
as petitioner is nore like a county or city than it is
like an armof the State. W therefore hold that it was
not entitled to assert any El eventh Anmendnent inmunity
fromsuit in the federal courts.

429 U. S. at 280-81 (Rehnquist, J.) (citations omtted).
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A searching inquiry of the record reveals that NACTC enjoys
i ndependence, financially and ot herw se, such that, notw t hstandi ng
its state's funding, it should be treated as an entity nuch like
any other political subdivision or |ocal school board. Moreover,
upon analysis of the overall record, any judgnent against NACTC
will not be paid fromthe state treasury.

In summary, the majority's holding allows NACTC to enjoy the
benefits of local tuition nonies and |ocal property assessnents
Wi thout sharing in the costs and responsibilities that attend the
power to generate such funds. NACTC nust take the bitter with the
sweet. As we observed in Shernman:

[ A governnental entity] cannot create its own el eventh
amendnent i munity by structuring its resources so as to
pay all breach of contract danages out of state funds.
Thus, the question on remand i s not whether the [entity]
chooses to pay contract damages out of state funds, but
whet her a judgnent against the [entity] can be paid from
non-state funds under [its] discretionary control

16 F.3d at 864-65 (enphasis added).

The majority seeks to avoid our holding in Sherman by
indicating that it is dicta. This is puzzling to ne since the
portion quoted in the text is the precise holding of the case. If
the test of Sherman is to be applied, then the majority is clearly
in error. There is no evidence in the present case that any
judgenent here nust necessarily be paid from state funds. The
state may be obligated to fund the college, but that is not the
criterion that determnes whether a federal court judgnment
obligates the state treasury.

| respectfully dissent.

-18-



A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

-19-



